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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $7,070 in petitioners’
2002 Federal income tax. After concessions,! the issues for
decision are: (1) Wether petitioners nust include in gross
i ncome $12, 000 of a $25,100 distribution they received from
petitioner husband’s retirenment plan,? and (2) to the extent the
$12,000 is included in gross income, whether petitioners are
entitled to an alinony deduction for paynents nade to petitioner
husband’s former wfe.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts, supplenental stipulation of facts, and
the attached exhibits are incorporated herein by this reference.
Petitioners resided in Belleview, Florida, at the tinme they filed
their petition. Unless otherwise indicated, all references to
petitioner are to Robert Reichner.

Petitioner and Goria Reichner (Ms. Reichner) were married
on Novenber 7, 1970. During their marriage, petitioner
contributed to a retirenent plan nmaintained by his enpl oyer,
Delta Airlines (the Delta plan). Petitioner and Ms. Reichner

were di vorced on March 28, 2000, pursuant to a divorce decree

! Respondent concedes that petitioners are not liable for an
additional tax of $3,941 on distributions they received from one
or nore qualified retirenment plans.

2 Petitioners do not dispute that the remaining $13, 100 of
the distribution is included in gross incone.
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i ssued by the Superior Court of Carroll County, Georgia (the
State court).® The decree provides in part:

3. PROPERTY SETTLEMENT

3. (A) RETI REMENT- PENSI ON - The husband shall pay

to the Wfe as property settlenent [sic] fromhis

retirement pension check the anopunt of $1000.00 per

nmonth on the 30th of each and every nonth begi nning

March 30 2000 [sic] fromthe Delta Airlines benefit

check. * * * This nonthly paynent * * * shall be paid

t hrough a wage attachnment from* * * [petitioner’s]

retirement check. * * * [Petitioner] is ordered to

sign the necessary docunents allowing Delta to take out

the nonies * * * fromhis nonthly benefits check.

The decree also provides that petitioner and Ms. Reichner
“specifically agree to waive, renounce and relinquish, now and
forever, any and all rights or clains either may have to alinony
fromthe other party.”

The record does not indicate whether petitioner signed the
“necessary docunents” to permt the wage attachnent. For nore
than 2 years after the divorce, however, the Delta plan did not
make direct paynments to Ms. Reichner. Instead, the Delta plan
paid retirement benefits to petitioner, who in turn nmailed a
$1, 000 check to Ms. Reichner each nonth.

In May 2002, the State court issued a stipulated order that
was incorporated into the divorce decree (the stipulated order).

The stipulated order states that it is intended to be a

“Qualified Donestic Relations Order” (QDRO as defined in section

3 The decree was issued in July 2000 nunc pro tunc Mar. 28,
2000.
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414(p), and designates Ms. Reichner as an “Alternate Payee” of
the Delta plan. It directs the Delta plan to make nonthly
paynents of $1,000 to Ms. Reichner once the plan adnm nistrator
has determned that the stipulated order is a QRO It also
provides that the “Alternate Payee shall include all retirenent
benefits received by her pursuant to this Order as and when
received by her in her gross incone and * * * [petitioner] need
not do so.”

It is not clear when Ms. Reichner provided a copy of the
stipulated order to the Delta plan adm nistrator, although
petitioner believed it was sonetine after he noved to Florida in
Sept enber 2002. Cancel ed checks witten by petitioner indicate
he sent Ms. Reichner nonthly paynents at |east through Novenber
of that year. Petitioner was unsure when he stopped sendi ng
checks to Ms. Reichner but believed it was “probably” in
Decenber, at which tinme the Delta plan began paying her directly.

The Delta plan issued a Form 1099-R, Distributions From
Pensions, Annuities, Retirenment or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., to petitioner for the taxable year
2002 showi ng a $25, 100 gross distribution, all of which was
taxable. Petitioners reported the distribution as gross incone
on their joint Federal inconme tax return, but they clainmed a
$12, 000 al i nony deduction for the nonthly payments nmade to M.

Rei chner.
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In the notice of deficiency, respondent determ ned the
paynments were not alinony and therefore disallowed the clained
deduction.* Respondent indicated he also issued a notice of
deficiency to Ms. Reichner for the taxable year 2002. Although
that notice of deficiency was not made part of the record,
respondent contends that Ms. Reichner did not report the $12,000
of nonthly paynents she received as gross inconme. Respondent
determ ned that the paynents she received were alinony and
therefore includable in her gross income. M. Reichner did not
petition the Tax Court for a redeterm nation.

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
the burden of showng that the determnations are in error. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Pursuant

to section 7491(a), the burden of proof as to factual matters
shifts to respondent under certain circunstances. Furthernore,
if a taxpayer asserts a reasonable dispute with respect to the

i ncone reported on an information return and fully cooperates

4 Respondent was unaware of the stipulated order until
shortly before trial. As a result, the notice of deficiency does
not address whet her, because of the stipulated order, a portion
of the $12, 000 was excludable frompetitioners’ gross incone. At
the end of trial, the Court kept the record open to allow
petitioners to produce a copy of the stipulated order. Wen the
docunent was received as part of a supplenental stipulation of
facts, the Court admtted the docunent into evidence and cl osed
t he record.
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wi th the Comm ssioner (including providing access to an

i nspection of all wtnesses, information, and docunments within
the control of the taxpayer as reasonably requested by the
Comm ssioner), then the Conmm ssioner shall have the burden of
produci ng reasonabl e and probative information in addition to

such information return. Sec. 6201(d); Tanner v. Comm Ssioner,

117 T.C. 237 (2001), affd. 65 Fed. Appx. 508 (5th Gir. 2003);

McQuatters v. Commi ssioner, T.C Meno. 1998-88.

Wth respect to whether the $12,000 is includable in
petitioners’ gross incone, petitioners did not raise this issue
until trial; therefore, they did not satisfy the requirenments of
section 7491(a)(2) (conplied with requirenents to substantiate
any item and nai ntained records required and cooperated with
reasonabl e requests for information, docunents, etc.), and the
burden of proof remains with petitioners. Wth respect to
whet her the nonthly paynents are deductible as alinony, the facts
are not in dispute; therefore, we decide this issue w thout
regard to the burden of proof.

Al t hough petitioners did not raise the issue, we note that
the Comm ssioner is allowed to nmake inconsistent determ nations
agai nst forner spouses in order to protect the revenue in a

“whi psaw’ situation. See Doggett v. Conm ssioner, 66 T.C 101,

103 (1976); Smth v. Conmm ssioner, T.C Meno. 1996-292.

| nconsi stent notices of deficiency do not negate the presunption
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of correctness as to either notice. Smth v. Commi SsSi oner,

supra; IN, Inc. v. Commssioner, T.C. Mnpb. 1995-112, affd.

wi t hout published opinion 107 F.3d 27 (11th Gr. 1997).

1. \Whether Petitioners Mist |Include the $12,000 in Gross | ncone

In general, a distribution froma qualified retirement plan®
is taxable to the distributee under section 72 (relating to

annuities). Sec. 402(a); Darby v. Comm ssioner, 97 T.C 51, 57

(1991). Neither the Code nor the regulations define the term
“distributee”. This Court has concluded, however, that the term
ordinarily means the participant or beneficiary who, under the
plan, is entitled to receive the distribution. Darby v.

Conmi ssi oner, supra at 58; Seidel v. Conm ssioner, T.C. Mno.

2005- 67.

Section 402(e)(1)(A) provides an exception to the general
rule of section 402(a). It provides that the “spouse or formner
spouse” of the plan participant who receives “any distribution or
paynment made * * * under a qualified donmestic relations order (as
defined in section 414(p))” shall be considered an “alternate
payee” and taxed on such distribution or paynents as the

distributee. Sec. 402(e)(1)(A); Darby v. Comm ssioner, supra at

> Al though the parties did not address the qualified status
of the Delta plan, there is nothing in the record that would | ead
us to believe that the enployees’ trust is not described in sec.
401(a) and not exenpt fromtax under sec. 501(a).
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58-59; Seidel v. Conm ssioner, supra; see also sec. 414(p)(8)

(defining “alternate payee”).

As is relevant here, a donestic relations order is any
j udgnent, decree, or order that relates to the provision of
al i nrony paynents or marital property rights to a spouse or forner
spouse and is nmade pursuant to a State donestic relations |aw
Sec. 414(p)(1)(B). A QRO is a specific type of donestic
relations order that (1) creates, recogni zes, or assigns an
alternate payee’'s right to receive all or part of the benefits
payable with respect to a participant under a plan, (2) clearly
specifies certain facts,® and (3) does not alter the anpunt of
the benefits under the plan. Sec. 414(p)(1)-(3); Sinpson v.

Conmi ssioner, T.C. Menp. 2003-294.

The stipulated order is a donestic relations order because
it relates to petitioner’s provision of marital property rights
to Ms. Reichner and was made pursuant to Georgia State law. It
is a QDRO because it recognizes Ms. Reichner’s right to receive a
portion of petitioner’s retirenent plan benefits, clearly
specifies the necessary facts, and states that it shall not be
construed as altering the benefits avail able under the Delta

pl an.

6 Such facts are: (A) The last known nmmiling address of
each party; (B) the anmount of the participant’s benefits to be
paid to the alternate payee; (C) the period to which the order
applies; and (D) the plan to which the order applies. Sec.

414(p) (2) (A-(D).
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The question remai ns whether Ms. Reichner received any

di stributions “under” the QDRO  See sec. 402(e)(1)(A). Section

414(p) provides certain procedural rules with respect to donestic

relations orders. Sec. 414(p)(6) and (7); Rodoni V.

Commi ssioner, 105 T.C. 29, 36 (1995). “Inplicit in these

procedural rules * * * is the requirenent that a donestic
rel ati ons order be presented to the plan adm nistrator and
adj udged ‘qualified before any distribution is made by the plan

to the spouse or former spouse.” Rodoni v. Comm Ssioner, supra;

see al so Bougas v. Conm ssioner, T.C. Menp. 2003-194

(distribution froma plan was not made under a QDRO where
t axpayer failed to submt the donestic relations order to the
pl an adm ni strator for approval).

The stipul ated order does not have a date stanp or other
notation indicating when it was adjudged qualified.
Neverthel ess, it appears the determ nation was made, at the
earliest, in Decenber 2002. The stipul ated order provides that
the Delta plan shall make direct paynments to Ms. Reichner “as
soon as admnistratively possible” after the order is adjudged
gualified. Petitioner continued to send Ms. Reichner $1, 000
mont hly checks through at | east Novenber 2002. The fact that the
Delta plan made no direct paynents to Ms. Reichner before
Decenber indicates the stipulated order had not been adjudged

qualified before that tinme. Accordingly, we conclude that the
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mont hly paynments Ms. Reichner received from January through
Novenber 2002 were not made under the QDRO.

The nonthly paynent for Decenber 2002 presents a closer
guestion. Petitioner believed he “probably” stopped sendi ng M.
Rei chner checks in Decenber 2002 but admitted he was not sure.
The absence of a canceled check for that nonth is circunstantial
evidence that the Delta plan had begun making distributions to
Ms. Rei chner under the QDRO. Petitioner testified, however, that
he had | ost sone of his cancel ed checks either when he noved or
when he suffered a house fire. Furthernore, petitioner reported
the entire $12,000 as gross incone and clained a $12, 000
deduction. Had petitioner stopped nmeking paynents after
Novenber, one woul d have expected himto report only $11, 000 as
gross income and claiman $11, 000 deduction. In sum considering
petitioner’s equivocal testinony, the position he took in the tax
return, and the |ack of direct evidence, we find that Ms.

Rei chner did not receive a distribution fromthe Delta plan in
Decenber 2002. We therefore conclude that petitioner is the

di stributee of the $12,000 at issue, which anmount is taxable to
hi m under section 72. See sec. 402(a).

Amounts recei ved under section 72 generally are includable
in gross income. Sec. 72(a). Although section 72 provides

exceptions to this rule, nothing in the record indicates that
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petitioner satisfies any such exception. Accordingly, we
conclude that the $12,000 is includable in his gross incone.

2. \Wether Petitioners Are Entitled to an Alinony Deduction

The Federal tax consequences of a paynent made incident to
di vorce depend upon the characterization of such paynent.
Property settlenents, or equitable divisions of marital property,
generally are neither deductible fromthe inconme of the paying
spouse nor includable in the income of the receiving spouse.

Sec. 1041; Estate of Goldnman v. Commi ssioner, 112 T.C. 317, 322

(1999), affd. wi thout published opinion sub nom Schutter v.

Conmm ssi oner, 242 F.3d 390 (10th Cr. 2000). On the other hand,

paynments nmade or received as alinony generally are deductible by

t he payi ng spouse under section 215(a) and includable in gross

i ncone by the receiving spouse under sections 61(a)(8) and 71
Section 215(b) provides that the paying spouse may deduct a

paynment as alinmony if the paynment is “includible in the gross

i ncone of the recipient under section 71.” Section 71(b) (1)

defines an alinony paynent as any cash paynent neeting each of

the followng four criteria:

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deducti on under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
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separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nmade, and

(D) there is no liability to make any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

Respondent contends that petitioner fails to satisfy
subpar agraph (B) of section 71(b)(1) because the divorce decree
desi gnates the $1,000 nonthly paynments as not includable in Ms.
Rei chner’ s gross incone and not allowable as a deducti on under
section 215. A divorce or separation instrunment “contains a

nonal i nrony designation if the substance of such a designation is

reflected in the instrunent.” Estate of Gol dman v. Conm ssi oner,

supra at 323. GCenerally, the divorce or separation agreenent
must provide a “clear, explicit and express direction” that the
paynents are not to be treated as alinony, but the designation
need not mmc the statutory | anguage of sections 71 and 215.

Ri chardson v. Comm ssioner, 125 F.3d 551, 556 (7th Cr.1997),

affg. T.C. Meno. 1995-554; Estate of Goldman v. Conm Ssioner,

supra at 323.

In this case, the divorce decree unanbi guously desi gnates
the paynents frompetitioner’s retirenment benefits as nonal i nony.
It provides that the paynents are to be nmade “as [a] property
settlenment” and that the “parties specifically agree to waive,

renounce and relinquish * * * any and all rights or clainms either
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may have to alinmony fromthe other party”. W conclude that the
di vorce decree clearly, explicitly, and expressly designates the
paynments frompetitioner’s retirenment benefits as nonalinony
paynments. Accordingly, petitioners are not entitled to an
al i nrony deduction. Respondent’s determ nation is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




